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De c e a s e d )
)

BETTY OVERTON )
                      )
Pe t i t i one r - Appe l l e e ) HON.  J AMES L.  COTTON,  J R. ,

) J UDGE
v. )

 )
MAE OLMSTEAD,  MATTI E GOAD, )
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Re s ponde nt s - Appe l l a nt s ) AFFI RMED AND REMANDED

J AMES FRANK WI LSON OF WARTBURG FOR APPELLANTS

J OHNNY V.  DUNAWAY OF La FOLLETTE FOR APPELLEE

  O P I  N I  O N

    Godda r d,  P. J .  

Ce r t a i n of  t he  c hi l dr e n a nd ne xt  of  ki n of  She r ma n

Ove r t on a ppe a l  a  j udgme nt  of  t he  Pr oba t e  Di vi s i on of  t he  Ge ne r a l

Se s s i ons  Cour t  f or  Sc ot t  Count y whi c h f i r s t  de ni e d t he i r  mot i on

t o di s mi s s  t he  pe t i t i on f or  pr oba t e  f i l e d by Be t t y  Ove r t on,  one

of  t he i r  s i bl i ngs ,  on t he  gr ound t ha t  s uc h a n a c t i on wa s  ba r r e d

by t he  s t a t ut e  of  l i mi t a t i ons .   The  Pr oba t e  J udge  t he r e a f t e r
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f ound t ha t  i t  wa s  a ppr opr i a t e  t he  e s t a t e  be  pr oba t e d.   He  t he n

gr a nt e d l e t t e r s  of  a dmi ni s t r a t i on t o Si dne y R.  Se a l s ,  a  l i c e ns e d

a t t or ne y,  who,  a c c or di ng t o  t he  Tr i a l  Cour t ,  wa s  a  di s i nt e r e s t e d

t hi r d pa r t y .

Thi s  a ppe a l  i ns i s t s  t ha t  t he  Cour t  wa s  i n  e r r or  i n  not

s us t a i ni ng i t s  mot i on,  whi c h wa s  pr e di c a t e d upon t he  pr ovi s i ons  

of  T. C. A.  30- 1- 110( 4)  whi c h,  a l t hough r e pe a l e d by Cha pt e r  449 of

t he  Publ i c  Ac t s  of  1993,  wa s  i n  f ul l  f or c e  a nd e f f e c t  f or  a  f ul l

10- ye a r  pe r i od a f t e r  Mr .  Ove r t on ' s  de a t h,  a nd f ur t he r ,  i f  i n  f a c t

t he  r e pe a l e d s t a t ut e  wa s  not  e f f e c t i ve  t o  ba r  t hi s  pr oba t e

pr oc e e di ng,  t he  s ui t  wa s  ba r r e d by t he  c a t c h- a l l  pr ovi s i ons  of

T. C. A.  28- 3- 110( 3) .

The  r e c or d di s c l os e s  t ha t  She r ma n Ove r t on di e d i n  t he

ye a r  1980 a nd no pe t i t i on s e e ki ng t o  a dmi ni s t e r  hi s  e s t a t e  wa s

f i l e d unt i l  Oc t obe r  17,  1996,  s ome  t wo we e ks  a f t e r  t he  de a t h of

hi s  wi dow,  La ur a  Ove r t on,  on Oc t obe r  8 ,  1996.

The  Tr i a l  Cour t  i n  i t s  or de r  of  pr oba t e  i mpl i e dl y

ove r r ul e d t he  mot i on t o  di s mi s s .   

The  f i r s t  s t a t ut e  r a i s e d a s  a  de f e ns e ,  T. C. A.  30- 1-

110( 4)  pr ovi de s  t he  f ol l owi ng:

30- 1- 110.   Ti me  wi t hi n whi c h admi ni s t r at i on may be
gr ant e d.  - -  The  t i me  wi t hi n whi c h a dmi ni s t r a t i on ma y be
gr a nt e d s ha l l  be  a s  f ol l ows :

.  .  .  .



1 Th e  p r e c e d i n g  c a s e s  me n t i o n e d  i n  t h e  s t a t u t e  a r e :

1 .   De c e a s e d  e n t i t l e d  t o  r e ma i n d e r  n o t  r e d u c e d  t o  p o s s e s s i o n .

2 .   Di s t r i b u t e e  u n d e r  d i s a b i l i t y  a t  d e a t h  o f  a n c e s t o r .

3 .   Pr o s e c u t i n g  c l a i ms  a g a i n s t  g o v e r n me n t .
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( 4)  OTHER CASES. 1  I n  no ot he r  c a s e s  s ha l l  l e t t e r s
of  a dmi ni s t r a t i on be  gr a nt e d whe r e  t he  de c e a s e d di e d
t e n ( 10)  ye a r s  be f or e  a ppl i c a t i on ma de  f or  t he  s a me ;
a nd a l l  s uc h l e t t e r s  t e s t a me nt a r y or  of  a dmi ni s t r a t i on,
gr a nt e d a f t e r  t ha t  pe r i od,  s ha l l  be  ut t e r l y  voi d a nd of
no e f f e c t .

The  Appe l l a nt s  a r gue  t ha t ,  a s  a bove  not e d,  t he  s t a t ut e

wa s  i n  f ul l  f or c e  a nd e f f e c t  f r om t he  da t e  of  Mr .  Ove r t on ' s  de a t h

unt i l  r e pe a l e d s ome  13 ye a r s  l a t e r ,  a nd t ha t  i t  woul d be  a n

unc ons t i t ut i ona l  a ppl i c a t i on of  t he  r e pe a l i ng s t a t ut e  t o  hol d i t

i nva l i d unde r  t he  f a c t s  of  t hi s  c a s e .   Thi s  i ns i s t e nc e  i s  ba s e d

upon t he  c ont e nt i on t ha t  t o  a c c or d r e t r os pe c t i ve  a ppl i c a t i on t o

t he  s t a t ut e  woul d i mpa i r  t he  Appe l l a nt s '  ve s t e d r i ght  t o a s s e r t

t he  de f e ns e  of  t he  r e pe a l e d s t a t ut e .

I n  our  vi e w,  a s  s e t  out  i n  t he  Tr i a l  J udge ' s  me mor a ndum

opi ni on he r e i na f t e r  quot e d,  a  pr oba t e  pr oc e e di ng i s  a  uni que  one

a nd f or  t he  mos t  pa r t  una dve r s a r i a l ,  a t  l e a s t  i n t he  i ni t i a l

pha s e  of  obt a i ni ng pr oba t e .   For  t ha t  r e a s on we  de c l i ne  t o  e qua t e

a  da ught e r ' s  r i ght  not  t o  ha ve  he r  f a t he r ' s  e s t a t e  pr oba t e d wi t h

t he  r i ght  of  a  wr ongdoe r  not  t o  be  s ue d.

T. C. A.  28- 3- 110( 3)  pr ovi de s  t he  f ol l owi ng:

28- 3- 110.   Ac t i ons  on publ i c  of f i c e r s '  and
f i duc i ar y bonds  - -  Ac t i ons  not  ot he r wi s e  c ove r e d.  - -
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The  f ol l owi ng a c t i ons  s ha l l  be  c omme nc e d wi t hi n t e n
( 10)  ye a r s  a f t e r  t he  c a us e  of  a c t i on a c c r ue d:

.  .  .  .

( 3)  Al l  ot he r  c a s e s  not  e xpr e s s l y pr ovi de d f or .

We  c onc ur  i n  t he  Tr i a l  J udge ' s  t r e a t me nt  of  t he

f or e goi ng s t a t ut e .

Tha t  t he  Cour t ,  t o  a n unus ua l  de gr e e ,  ha s
s t r uggl e d i n  r e a c hi ng a  f i na l  de c i s i on i n  t hi s  ma t t e r ,
i t  f r a nkl y be i ng t r oubl i ng t o  t he  Cour t  t o  ope n up a n
e s t a t e  mor e  t ha n 16 ye a r s  a f t e r  t he  de c e de nt ' s
i nt e s t a t e  de a t h whe n t he r e  woul d i ni t i a l l y  a ppe a r  t o  be
no c ompe l l i ng r e a s ons  t o  do s o whi c h a r e  ba s e d i n  f a c t
a nd not  s pe c ul a t i on,  a nd c oupl e d wi t h t he  l a w be i ng
s ome wha t  unc l e a r  i n  t hi s  a r e a ;  howe ve r ,  i t  a ppe a r i ng t o
t he  Cour t ,  t ha t  i n  1993 whe n t he  Ge ne r a l  As s e mbl y
de l e t e d Subs e c t i on ( 4)  of  Te nne s s e e  Code  Annot a t e d 
§ 30- 1- 110 ( whi c h pr e vi ous l y i mpos e d a  s t a t ut e  of
l i mi t a t i ons  e xpr e s s l y voi di ng a l l  l e t t e r s  i s s ue d mor e
t ha n 10 ye a r s  a f t e r  t he  de c e de nt ' s  de a t h) ,  t ha t  by
c l e a r  l e ga l  i mpl i c a t i on,  t he  l e ga l  me s s a ge  wa s  be i ng
s e nt  t ha t  s uc h l e t t e r s  i s s ue  mor e  t ha n 10 ye a r s  a f t e r
t he  de c e de nt ' s  de a t h a r e  l e ga l l y  pe r mi s s i bl e ,  t he
t hr e s hol d l e ga l  que s t i on t he n be i ng whe t he r  or  not  t he
10- ye a r  " c a t c h- a l l "  s t a t ut e  of  l i mi t a t i on s e t  f or t h i n
Te nne s s e e  Code  Annot a t e d § 28- 3- 110( 3)  pr ohi bi t s  t he
i s s ue  of  l e t t e r s  a nd e s t a t e  a dmi ni s t r a t i on i n t hi s
c a us e .

I t  be i ng t he  f i na l  opi ni on of  t he  Cour t  t ha t  t he
i s s ue  of  l e t t e r s  t o  a dmi ni s t e r  a  de c e de nt ' s  e s t a t e  i s  a
uni que  pr oc e e di ng t o  be  di s t i ngui s he d f r om t he  t ype s  of
a dve r s a r i a l  c a us e s  of  a c t i ons  c ont e mpl a t e d by a nd
a ddr e s s e d i n  Te nne s s e e  Code  Annot a t e d § 28- 3- 110,
a l t hough ot he r  s pe c i f i c  t ype s  of  c l a i ms  or  s ui t s ,  whi c h
mi ght  de r i ve  out  of  or  s pr i ng f r om di s c ove r y or  ot he r
l e ga l  a c t i vi t y  oc c ur r i ng wi t hi n t he  f r a me wor k of  e s t a t e
a dmi ni s t r a t i on,  i n  t he  c our t ' s  opi ni on,  c oul d pos s i bl y
be  ba r r e d by Te nne s s e e  Code  Annot a t e d § 28- 3- 110,
e s t oppe l  or  e ve n l a c he s ,  ba s e d upon a n a d hoc
e va l ua t i on of  e a c h s uc h de r i va t i ve  c a us e .
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Mor e ove r ,  i t  woul d s e e m a noma l ous  f or  t he  Le gi s l a t ur e

t o i nt e nd t o  r e pe a l  t he  pr ovi s i ons  of  T. C. A.  30- 1- 110( 4)  s o t he

e xa c t  s t a t ut or y pe r i od of  T. C. A.  28- 3- 110( 3)  woul d be c ome

e f f e c t i ve .

For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d s o t ha t  t he  e s t a t e  ma y

be  f ul l y  a dmi ni s t e r e d.   I n  t hi s  c onne c t i on,  i t  woul d a ppe a r

a ppr opr i a t e  t ha t  t hi s  pr oba t e  pr oc e e di ng s houl d be  c ons ol i da t e d

wi t h t ha t  of  Mr .  Ove r t on ' s  wi dow,  La ur a  Ove r t on.   Cos t s  of  a ppe a l

a r e  a dj udge d a ga i ns t  Appe l l a nt s  Ma e  Ol ms t e a d,  Ma t t i e  Goa d,  Er vi e

Ove r t on,  Gl e nni s  Pa yne ,  Ar l i e  Ove r t on,  Ar vi l  Ove r t on a nd t he i r

s ur e t y.

 

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Don T.  Mc Mur r a y,  J .


